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WWEELLCCOOMMEE  MMEESSSSAAGGEE   

Greetings and welcome all readers.  I 

am pleased to present to you the 
inaugural edition of the Workplace 
Fairness Institute Journal.  The 
wfiJOURNAL is devoted to topics that 
cover the full gambit of workplace issues 
centering on fairness and conflict man-
agement. 

The common element in all our articles is 
a focus on the practical application of 
theory.  The wfiJOURNAL is interested 
primarily in advancing the cause of 
fairness and peace in the workplace.    
We believe that this is best accomplished 
through a balance of theory and practice.  
This is why we accept submissions from 
both practitioners and academics. 

Presently we are looking for Editorial 
Board members who will help us forge the 
future of the wfiJOURNAL.  Board 
members will play a role in deciding which 
articles are published and will help us set the themes for upcoming 
issues.  Also we welcome submissions from academics and practitioners 
around the world.  Feel free to email us with your submissions and ideas.  

Sincerely, 
Blaine Donais  

B.A., LL.B., LL.M., RPDR, C. Med., WFA 
WFI President and Founder 
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BBIILLLL  116688::    SSPPEECCIIAALL  EEDDIITTIIOONN  IINNTTRROODDUUCCTTIIOONN  
by Rosalie Bellefontaine, Managing Editor 

On Saturday November 12, 2005 at around 9 a.m., Lori Dupont arrived 
at work at the Hotel Dieu in Windsor, Ontario, Canada.  Ms. Dupont was 
a nurse working on a skeletal crew along with her ex-boyfriend, Dr. Marc 
Daniel.  Later that day, he stabbed Ms. Dupont to death and then 
committed suicide.    

Dr. Daniel had a very long history of harassing, stalking and intimidating 
behaviour toward Ms. Dupont and others at the hospital but he remained 
an employee.   The hospital refused to discipline Dr. Daniel and allowed 
him to continue working notwithstanding some clear evidence that he 
was being abusive and potentially violent toward others.   

Dr. Danielôs murder of Lori Dupont and the hospitalôs inability or 
unwillingness to take steps to prevent this violence from happening 
caused a storm of public outrage that resulted in an inquiry.  The inquest 
lasted from September 24 ï December 11th, 2007.  They heard from 53 
witnesses and innumerable experts, and read over 10,000 pages of 
documents before making their recommendations. 

Some of these recommendations were adopted by the Ontario Provincial 
government under Bill 168, an amendment to the Occupational Health 
and Safety Act (OHSA).  This amendment came into effect on June 15, 
2010. 

Bill 168 made three major ñclarificationsò to OHSA.  Note that while they 
are referred to as clarifications many have described at least some of 
them as a fundamental change to the 
legislation. 

The first change was to clarify that 
violence or fear of violence was covered 
as a safety hazard under OHSA.  This 
means that workers can refuse to do work 
where there is a reasonable fear of 
violence.  This also means that employers 
have an obligation to take reasonable 
steps to secure workplaces against the 
threat of violence in the same way they 
must do so for other safety concerns.  As 
a part of this duty the employer must also 
inform workers, who may be effected, of 
the existence of a co-worker with a history 
of violence.   
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The second major change was to include domestic violence in the 
workplace as a danger that an employer must account for.  Employers 
are required to take all reasonable steps to ensure that their workers are 
protected from domestic violence in the workplace. 

And the third ñclarificationò was to make employers responsible to take 
reasonable steps to prevent workers from ñworkplace harassment.ò  The 
governmentôs decision to place this obligation on the employer through 
health and safety legislation rather than human rights legislation has an 
inherent message in it ï that workplace harassment is a safety hazard in 
the workplace.  It is therefore not just a matter of protecting diversity and 
the right to be free from discrimination.  This anti ï workplace 
harassment legislation is directed at the psychological and physical harm 
that can come from such behaviour.  The legislation recognizes that 
everyone is a potential victim of such behaviour. 

The articles we have chosen for this Bill 168 Special Edition attempt to 
advance our understanding of how Bill 168 will affect various types of 
workplaces.    

We begin with a series of four short exploratory articles that discuss the 
impact of Bill 168.  We are honoured to have Cédric P. Lamarche of the 

employment law firm Wh itten Lublin start with an explanation of the 

significance of Bill 168 on non-union workplaces.  This is followed by a 
brief review of the Billôs effect in unionized workplaces written by Blaine 
Donais.  We are pleased to have Dr. Bruce Ally and lawyer Sheryl 

Beckford discuss the impact of Bill 168 on the Not -For-Profit sector. 
Finally, Sabrina Crucini and Dr. Bruce Ally discuss the impact of Bill 168 
on small business in Ontario. 

We follow this up by two exhaustive articles that discuss psychological 
harassment and unfairness in the workplace.  The first article is by David 

Chalmers of Abyerfole Consulting and an adjunct professor at Sheridan 
College.  Mr. Chalmersô work, ñA Critical Examination of Psychological 
Harassment within the Canadian Judicial Systemò, places Bill 168 in the 

context of other jurisdictions in Canada. The second article, "The Head-
Down Theory: Understanding and Mitigating the Costs of Unfairness in 
the Workplace", written by Blaine Donais, examines how a culture of 

unfairness can have a detrimental impact upon workplaces.  The third 
article, written by Alexia Dyer from the Canada Race Relations 
Commission, discusses the impact of Bill 168 on workplace humiliation. 

As a regular feature of the wfiJOURNAL we will offer a review of a 
prominent book in the subject area.   In this edition we have Rosetta 
Belcastro of the University of Toronto Centre for Industrial Relations and 
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Human Resources review, The Conflict Survival Kit: Tools for Resolving 
Conflict at Work by Cliff Goodwin and Daniel B. Griffith.  Secondarily is a 
book preview of arbitrator Elaine Newmanôs latest work entitled Stop 
Harassment at Work: A Bill 168 Handbook, to be published by Lancaster 
House in 2011. 

Together these articles and book reviews seek to cover many of the 
practical and theoretical issues related to the implementation of Bill 168. 
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BBIILLLL  116688  IINN  NNOONN--UUNNIIOONN  WWOORRKKPPLLAACCEESS  
Non-union workplaces must take the lead in responding to the new 

regulations outlined in Ontario's 2010 anti-harassment legislation under 
Bill 168, with striking new obligations and responsibilities for employers 
to protect their employees at work. 

                                                              _____________________________________________ 

 

Author: Cédric P. Lamarche [B.Soc.Sc., 
LL.B.] is a bilingual  employment lawyer at Whitten & 
Lublin LLP. He advises both employers and 
employees regarding all their workplace legal needs.  

cedric@whittenlublin.com. 
 
Ontario employers must now take 
action to ensure that their employees are 
protected against violence and harassment 
in the workplace. 

In an attempt to thwart problems with 
respect to violence and harassment in the 
workplace, the Ontario government 
recently tabled Bill 168.  The bill came into 

effect on June 15, 2010 and amends Ontarioôs Occupational Health and 
Safety Act (ñOHSAò) by designating workplace violence and harassment 
as health and safety hazards. 

The Ontario governmentôs action is in response to recent acts of 
workplace violence, including Lori Dupontôs murder at the hands of her 
boyfriend in 2005 and Pierre Lebrunôs shooting rampage at OC Transpo 
in 1999. 

Prior to these amendments, OHSA required employers to take all 
reasonable precautions to protect their employees.  However, in the 
absence of a specific legislative definition of ñreasonable precautionsò, 
charges were rarely laid.  The amended OHSA now expressly imposes 
obligations on employers, supervisors and employees to take steps to 
protect employees from workplace violence and harassment.   

What does this mean for non-unionized employment 
environments? 

The expressions ñworkplace violenceò and ñworkplace harassmentò 
include, by definition, the actual exercise of physical force, an attempt to 
exercise physical force, or a statement or behaviour that a worker 
reasonably views as a threat of physical force that could cause physical 

mailto:c%C3%A9dric@whittenlublin.com
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injury.  Unfortunately, the terms ñphysical forceò and ñphysical injuryò are 
undefined.  As a result, an employerôs obligations in this regard are still 
unclear.   

More significantly, the definition of ñworkplace harassmentò has been 
borrowed from the human rights regime, where even perceived 
mistreatment can form the basis of a lawsuit or human rights complaint.  
Since harassment is often in the eye of the beholder, a tough or 
assertive boss could be easily viewed by workers as a personal 
harasser.  The concern is that employees will use the amendments to 
support constructive dismissal claims based on little more than legitimate 
performance management. 

By far the most alarming changes relate to the new duty to provide 
information to workers, including personal information, about colleagues 
with histories of violence.  Nothing in the legislation indicates what type 
of past conduct would constitute ñviolent behaviourò and what obligations 
employers have to inquire about a personôs history.   

It also remains unclear how much information should be divulged in 
order to balance this disclosure obligation with a personôs privacy rights.  
Does this new obligation mean that if an employee comes to work with a 
black eye, human resources must make an inquiry, conduct an 
investigation, report the details throughout the workplace and send the 
person for counselling?  If an employer fails to take these steps, this 
could very well fuel a lawsuit for constructive dismissal. 

 Actions that should be taken by employers 

The following are the top five steps that employers must take to ensure 
compliance with the new amendments to OHSA: 

¶ Create OHSA compliant policies, post them in conspicuous locations and 
review every six months to reflect any changes in the workplace or in the law. 

¶ Conduct risk assessments for violence in the workplace, share the results with 
the health and safety committees and re-assess often. 

¶ Develop and maintain training programs to implement workplace violence and 
harassment policies.  These policies must necessarily include information on 
how an employee can request assistance or report concerns. 

¶ Amend disciplinary policies to specifically address failure to abide by workplace 
violence and harassment policies. 

¶ Train supervisors and employees to understand and administer the various 
workplace policies. 

Given the complexity of the new legislation, it is recommended that 
employers consult with employment counsel.  
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BBIILLLL  116688  IINN  UUNNIIOONNIIZZEEDD  WWOORRKKPPLLAACCEESS    
Unions play a key role in their workplaces and are uniquely poised to 

assist in the implementation of the Bill 168 amendments to the Ontario 
Health and Safety Act. Donais explains why.  

  

____________________________________  

 

Author: Blaine Donais, President 

and Founder of WFI, is a labour lawyer 
and expert in conflict management in the 
workplace.  www.workplacefairness.ca 
 

Many are asking what impact Bill 168 
will have in a unionized work 
environment. Are there any implications 
of the Bill that are special to a unionized 
workplace? The answer to this is ñyesò. 
The impact of the Bill will manifest itself 
very differently in a unionized workplace 
for a variety of reasons.  

First, the union is likely monitoring the 
employer for compliance. The incident 
that gave rise to the enactment of Bill 
168, (the Dupont case in Hotel Dieu in Windsor) happened in a 
unionized work environment. The union closely involved in the case (a 
local of the Ontario Nurses Association) was one of many unions who 
participated in the committee that made the recommendations leading to 
Bill 168.  

The principles of Bill 168 are well supported by the labour movement in 
Ontario. Thus it will come as no surprise that unions are closely watching 
the activities of their employers to ensure compliance.  

This means that the employer is vulnerable to both grievances and 
perhaps reports to the Ministry of Labour if compliance is an issue and if 
the relationship between the parties is overly adversarial.  

Second, the union is likely to take a cue from the governmentôs choice of 
legislation (OHSA) to insist upon involvement in the creation, roll-out and 
training for the required policies. This may occur through the union 
chosen worker representatives on the Joint Health and Safety 
Committee (JHSC) or it may come directly from the union leadership.  

A third implication is that all the requirements under Bill 168 may be 
subject to the grievance-arbitration procedure. Under Section 48(12) of 
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the OLRA, the powers of the arbitrator are very wide and include under 
48(12)(j): ñto interpret Human Rights and other employment-related 
statutes.ò As OHSA is an employment-related statute, everything under 
Bill 168 can now be subject to the grievance-arbitration procedure.  

While this seems like a broad implication, it is actually not much of a 
change from the pre-existing remedies under the grievance procedure 
prior to Bill 168. There is plenty of jurisprudence, for example, supporting 
grievable violations of workplace harassment (or unreasonable exercise 
of management discretion in the application) in the management rights 
clauses in most collective agreements. See for example Arbitrator 
Shimeôs award in TTC v. ATU (Stina), 2004).  

What Bill 168 does do is ensure that employers and unions cannot 
bargain away this right to a harassment-free workplace. Section 48(12)(j) 
of OHSA allows the arbitrator to interpret Bill 168 even when it may 
conflict with the terms of the collective agreement.  

This means that the government has spoken and has ruled that the 
grievance procedure can be used for workplace harassment, regardless 
of what the collective agreement allows.  

A fourth implication of this Bill for employers relates to the Billôs inclusion 
of fear of violence as a ground for a work refusal under Section 43(3) 
and (4) of OHSA. Provision of Bill 168 was said to be merely making a 
clarification of what has been happening at the Ministry of Labour (MOL) 
for a very long time. The MOL has an existing practice of investigating 
allegations of workplace violence. The Bill, however, also makes it clear 
that the JHSC (and by proxy the union) has a role to play in this type of 
investigation. Since the union will be actively monitoring the activities of 
the employer, they will make a point of ensuring their representatives are 
included.  

The same applies to the employerôs obligation to report to the JSHC 
regarding risk assessments and employers policies dealing with 
violence, domestic violence in the workplace and workplace harassment. 
While the obligation is the same under union and non-union work 
environments, the union is likely to be more insistent upon compliance 
than the worker committee members in a non-union workplace.  

Perhaps the most significant difference between union and non-union 
workplaces will manifest itself in the unionôs competing obligations to its 
members. Bill 168 requires, for example, that employers make all 
potentially effected employees aware of a risk of violence when the 
employer learns of an employee with a history of violence. Moreover, 
Section 28(1)(d) of the OHSA requires workers to report to the employer 
any hazards that they are aware of. 
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Under Bill 168 union representatives who learn through confidential 
discussions with their members that a member might have a history of 
violence may now be required to report that information to the employer. 
This sits in direct opposition with the unionôs duty of fair representation 
with a member who makes a confession of a history of violence in 
confidence. Section 2(2) of OHSA makes it clear that OHSA supersedes 
the OLRA. Therefore the union representative may not be protected 
under the unfair labour practices provisions of the OLRA if s/he refuses 
to report the suspected history of violence. 

Note that OHSA cannot supersede either PHIPA (Personal Health 
Information Protection Act) or PEPIDA (Personal Information Protection 
and Electronic Documents Act) as these are Acts created under federal 
jurisdiction. Therefore, for example, if over the course of an arbitration 
case the union representative receives a medical report from a treating 
physician concerning a history of violence, then is it not clear whether 
the union representativeôs duty to report under OHSA overrides the duty 
to maintain confidentiality under PHIPA.  

Advice on Bill 168 in a Unionized Work Environment  

By far the best way to proceed with the implementation of Bill 168 is to 
involve the union leadership and representatives at every step. This 
means engaging the union leadership to jointly develop (or at least gain 
input before finalization of) the required polices under the Act concerning 
violence, domestic violence in the workplace and workplace harassment.  

Employers should also invite the union leadership be a part of the roll-
out/training development and delivery. Moreover, union representatives 
should be centrally involved in violence risk assessments and 
recommendations. This is a good opportunity to use the JHSC to 
perform a vital and legally required role in the workplace.  

While Bill 168 places most of the compliance obligations upon the 
employer, this does not mean that the employer should act alone. 
Engage the union leadership to work as partners with you to ensure that 
you have a workplace that is safe from violence, domestic violence and 
harassment.  
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BBIILLLL  116688  IINN  NNOOTT--FFOORR--PPRROOFFIITTSS  AANNDD  CCHHAARRIITTIIEESS  
While Ontarioôs new anti-harassment legislation, Bill 168, heroically 
demarcates employer responsibility to protect their employees, it fails to 
acknowledge the onerous responsibilities placed on not-for-profit 
organizations with limited resources and monumental missions. 
 

Co-authors Bruce I.L. Ally and Sheryl Beckford 
(The ideas expressed in this article are solely those of the authors.) 
                                                 ______________ 

 
 
 

Co-Author: Sheryl Beckford [B.A.(Hons.), 

LL.B., LL.M.] is currently practicing as legal counsel 
with the Ontario government.  As well as her LL.B, 
she has a Masters of Law.  Beckford has extensive 
training in mediation and conflict resolu-
tion/management and has been mediating in a 
volunteer capacity for many years. (The ideas and 
analysis in this article are solely her own and her co-
authorôs, and not those of her employer.) 

Co-Author: Bruce I.L. Ally 
[Ph.D., LL.M., DRE (York), WFA] is a principal at A 
Place for Mediation, is a senior mediator and arbitrator 
having practiced since 1985, and mediated in excess of 
three thousand matters. Bruce is a dispute resolution 
educator at York University. He holds specializations in 
employment and workplaces and is a certified 
Workplace Fairness 
Analyst. www.aplaceformediation.ca. 

Bill 168 makes a number of amendments to the 
Ontarioôs Occupational Health and Safety Act 
(OHSA) with its formal aim being to create a harassment-free and more 
harmonious workplace. Bill 168 establishes the terms and conditions to 
ensure harassment is minimized. In order to achieve this objective, 
behaviours both appropriate and inappropriate have been codified into 
the law that came into effect on June 15, 2010.  

As with any new legislation, there is always uncertainty as to the 
limitations and full parameters of the law. As such there are challenges 
determining a greater understanding. This paper explores considerations 
specific to the not-for-profits/charity sector. Due to publication restrictions 
this work does not seek to be an exhaustive exploration but rather is a 
cursory examination of the not-for-profit sector. 
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Essentially employees are restricted from engaging in behaviour which 
they reasonably ought to know would be unwelcome and most 
employers have a duty to ensure this is enforced. All companies 
irrespective of their industry have the same principles applied equitably. 
The Bill is applicable to companies with more than five employees 
except as ordered by an inspector.  

As a matter of fairness, the authors feel that not-for-profits and charities 
have unique challenges and, as such, should receive special 
consideration.  In this article we give an overview of the amendments, 
discuss not-for-profits/charities and their unique challenges and then set 
out how not-for-profits can best engage with and respond to these new 
legal requirements. 

1. Bill 168 and Workplace Harassment Law  
2. Special Considerations for Not-for-Profits /Charities  
3. Implications of Bill 168 on Not-for-Profits /Charities  
4. Recommendations for Not-for-Profits /Charities under Bill 168. 

1.  Bill 168 and Workplace Harassment Law 

The purpose of the Occupational Health and Safety Act (OHSA) is to 
protect individuals at work, with some exceptions.  Bill 168 is an act to 
amend the OHSA with respect to violence in the workplace and other 
matters.  It came into force on June 15, 2010.   

Its goal is to: 

¶ Support a positive and respectful workplace free from 
discrimination and harassment based on the Ontario Human 
Rights Code and  

¶ To prevent, identify and correct actions of one employee 
towards another that, left unchecked, would result in employment-
related discrimination or harassment. 

The definitions of ñworkplace harassmentò and "workplace violence" 
have been added to the definition section of the OHSA.   

Among other things the amendments require: 

¶ Polices on workplace harassment and workplace violence:  The 
policies shall be in written form and posted, if there are more than 
five employees and shall be reviewed as necessary, but at least 
annually. 

¶ An employer shall develop and maintain a program to implement 
the policies on workplace violence and workplace harassment. 

¶ The programs shall include measures and procedures to control 
risks, measures to summon immediate assistance when violence 
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occurs, and measures for reporting, investigating and dealing with 
reported incidents. 

The amendments also require new duties of employers with respect to 
awareness and protection of workers who are at risk of physical injury in 
the workplace as a result of domestic violence. 

The employer shall also assess the risks of workplace violence that may 
arise depending on the type of workplace, type of work or conditions of 
work. 

2.  Special Considerations for Not-for-Profits/Charities 

A not-for-profit organization, also known as a non-profit organization, 
does not distribute its surplus funds to owners or shareholders, but 
instead uses them to help pursue its goals.   

As employers, not-for-profits are quite different from employers in the 
private sector and even in government.  These differences potentially 
make not-for-profitsô ability to comply with these new amendments very 
difficult.   

Some of the more essential differences are that not-for-profits: 

¶ Driven by a purpose/mission, with less importance on bottom-line  

¶ Fundraising is integral to their finances  

¶ Many volunteers (non-salaried employees)  

¶ Potential conflict between employees and volunteers 

¶ Each not-for-profit is often unique in its governance and 
management  

3. Implications of Bill 168 on Not-for-Profits/Charities 

The new provisions of the OHSA make it clear that employers shall 
prepare policies, often written, with respect to workplace violence and 
workplace harassment.    An employer, under new s. 32.0.2(1), shall also 
develop and maintain a program to implement the policies.  This involves 
reporting measures, investigation and risk assessments and actually 
responding to alleged incidents.  All are potentially very costly, in time 
and in dollars, especially for the not-for-profit.  

While a safe, healthy and harassment free workplace is the ideal, the 
requirements for not-for-profits in law should reflect their uniqueness and 
resource challenges. 

¶ The main source of income for many not-for-profits is from 
donations which are dependent on public opinion.  This presents 
unique challenges. Already many not-for-profits are criticized for 
not spending enough of their funding on their goals/missions; so 
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more spending on administration and staff is difficult to justify when 
many of the not-for-profitsô goals cannot be achieved.  

¶ Many of the people working at not-for-profits are volunteers. Not 
surprisingly, opportunities for conflict and issues of harassment 
and violence not only arise between staff and volunteers but also 
between volunteers.  Volunteers and employees work long hours, 
making opportunities for reviewing and training new policies 
difficult.  It is also difficult to keep track of volunteers, provide 
training and ensure compliance by not-for-profit employers, when 
there are limited resources to do so. 

¶ Often not-for-profits have no or minimal human resources staff and 
do not have full time managers and supervisors who can prepare 
and monitor workplace policies.   Boards of Directors and 
committees are hard pressed to ensure compliance with new laws 
as they often only meet monthly and are only often superficially 
aware of the day-to-day happenings of the not-for-profit and its 
staff and volunteers. 

¶ Policies are difficult to prepare and the requirement for annual 
policy review, while necessary, puts a burden on lightly staffed and 
poorly resourced not-for-profit organizations.  Investigating and 
responding to incidents becomes very challenging as well.  It is 
hard to find neutral managers or staff who all parties trust or who 
have the training to follow up and ensure the incident(s) is 
appropriately responded to. 

4.  Recommendations for Not-for-Profits under Bill 168 

Given the unique legal character of not-for-profits and charities, Bill 168 
would be strengthened by accommodating these differences.   Legal 
requirements for policies, investigations and responses to incidents 
should be tailored to the not-for-profitsô special needs, including 
lessening the stringent requirements with respect to frequency of review 
and sophistication of measures and procedures required to respond to 
potential incidents of violence and harassment.  Additionally, the 
government could allow more time for not-for-profits to implement the 
new legal requirements. 

We certainly do not want to advocate, however, for less protection for 
employees and volunteers at not-for-profits.   Central funding would 
ensure these workplace protections exist across the board at not-for-
profits in Ontario either through government support or specially tailored 
private donations.  This could be implemented by the not-for-profit 
organizations or encouraged by government policy and education. 

For not-for-profits, we do have suggestions in light of the fact that the 
amendments to the OHSA are now law.  Not-for-profits could engage in 



wfiJOURNAL Fall 2010, Bill 168 Edition 

Page 20 

 

pooling and centralization of resources with respect to policies, 
investigation etc. as required by not-for-profit employers.  Thus not-for-
profits could align with each other in a cost sharing arrangement where 
several similar not-for-profits hire one consultant to develop the 
appropriate policies.   They could also contract at a lower cost one 
consultant to do investigations at a fixed rate as needed by each 
organization. 

ADR in its various forms could be a more efficient way to address 
reported incidents among not-for-profit employees and/or 
volunteers.  Mediation, for instance, is a less costly tool to resolve 
conflicts than having matters escalate to tribunals or litigation.  Not-for-
profit managers, staff and volunteers should receiving training in 
mediation and conflict coaching. 

As above, not-for-profits could pool their education resources for 
staff/volunteers and have training sessions taught by ADR professionals 
familiar with the unique character of not-for-profits.  Also board training 
catered to not-for-profits could include training on preparing workplace 
violence and harassment policies for new board members and training in 
mediation and conflict resolution. Board members could provide the 
neutral voices necessary to respond to and help resolve employment 
violence and harassment issues.  

ADR experts could train key people who, in turn, would provide on-going 
training to their staff and volunteers.   

Technology can also be used to train staff in conflict resolution and 
harassment free behaviour, such as use of video conferencing and 
internet training to cover large  groups of people at more efficient costs. 

Conclusion 

While harassment and violence-free workplaces in Ontario is an 
important goal, Bill 168 fails to accommodate the unique challenges 
facing not-for-profits. Nevertheless, by allowing exemptions to some of 
the new requirements, and by providing resources to help not-for-profits 
move forward in a graduated way, the government will be able to 
achieve the laudable goals outlined in Bill 168.  
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BBIILLLL  116688  AANNDD  SSMMAALLLL  BBUUSSIINNEESSSS  
This bold new legislation poses many interpretive and administration 

challenges especially for the culturally diverse small business owners in 
the Province of Ontario.  
by Bruce I.L. Ally and Sabrina Crucini 

            ________________ 
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Eighty percent of Canadians are employed by 
small businesses. In a time of global monetary crisis, one in which the 

ñRò word has been used and in which most employers are concerned 
about their survival, many small business owners are worried about the 
potential financial impact that Bill 168 may have for their companies. 

Perhaps they should be.  Bill 168 places demands upon employers with 
more than five employees to: 
 

¶ Inspect their workplace for potential security hazards related to 
workplace violence; 

¶ Secure workers against potential risks of violence from other 
employees or from the public; 

¶ Ensure employees are protected from domestic violence in the 
workplace; 

¶ Ensure that workers are informed about anyone with whom they 
may come into contact who has a history of violence; and, 

¶ Develop and communicate polices to deal with workplace 
violence and harassment that conform with the legislation. 

 
Compliance with this legislation may include making physical changes to 
the workplace, limiting public access and ensuring that workers are 
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protected from reasonably foreseeable violence and harassment from 
other workers, the employer and the public. 

To be sure, the goals of Bill 168 are admirable but meeting these 
requirements will come at a cost for small businesses.  In addition, there 
are a number of interpretive vagaries in Bill 168 that will have a 
significant impact upon the culturally diverse owners of small 
businesses.   

In this article we consider three such interpretive issues that may have 
an impact upon small businesses: 

1.  What constitutes ñreasonable precautionsò? 
2.  What is meant by ñought to knowò?  
3.  What constitutes the ñworkplaceò? 

1.  ñReasonable Precautionsò 

Until recently, Ontario was one of the few remaining jurisdictions that had 
not defined workplace violence and harassment. Bill 168 now requires 
employers to ñtake every precaution reasonableò in the circumstances to 
protect workers from violence that may occur in the workplace and that 
could result in injury.  

ñReasonablenessò is not a subjective standard.  It is an objective 
community standard.  The problem with this approach is that every 
workplace is different.  Since small businesses have such diverse 
workplaces, it will be difficult to determine what are ñreasonable 
precautionsò.  What cost is reasonable?  Does the term ñreasonable 
precautionsò have some consideration of ñability to payò in it, as in 
human rights legislation dealing with the ñduty to accommodateò?  In 
human rights legislation there is a concept of ñundue hardshipò that the 
employer can claim.  Does such a concept exist here or are small 
business owners going to be held to the same standard as large 
corporations or public sector workplaces?  Can the owner of a small 
grocery store be expected to pay the same expense as the multi-national 
grocery chain to ensure the safety of their workers from violence and 
harassment?  If so, this will likely drive many small grocery store owners 
out of business. 

There needs to be more thought given by the legislature to the concept 
of ñreasonableò. Whether the term ñreasonableò should be defined by the 
culture of an individual workplace, by groups of similar companies, or 
even a formalized definition handed down from the government, further 
reflection should occur at the earliest opportunity to prevent unnecessary 
challenges to the bill.  

 



wfiJOURNAL Fall 2010, Bill 168 Edition 

Page 24 

 

2. ñOught to knowò 

Bill 168 defines workplace harassment as follows: 

ñworkplace harassmentò means engaging in a course of vexatious 
comment or conduct against a worker in a workplace that is known or 
ought reasonably to be known to be unwelcome; 

We question the advisability of the application of the term ñought 
reasonably to knowò.  That term presumes a standardized, universal unit 
of comprehension. Even in a homogeneous population that premise is 
not valid, given that each individual operates with his or her own unique 
apperceptive schema

1
 and no two people have the same education and 

life experience. Most Canadians would concede that the concept of 
homogeneity does not exist in Ontarioôs society; in fact, Ontario has 
been lauded as one of the most culturally and ethnically diverse societies 
in the world. That means that we have numerous transplanted 
populations from various corners of the world with differing value 
systems and customs.  Many of these transplanted populations tend to 
be small business owners. 

Some cultures view conflict very differently than others.  Some cultural 
indicia include loud, boisterous and/or expressive/demonstrative 
behaviours associated with conflict, while others view such behaviour as 
vexatious and unwelcome.  Implementing an abstract concept such as 
ñought reasonably to be knownò will thus prove problematic for 
adjudicators. This imposed definition therefore may in itself be culturally 
insensitive and serve to erode the rights of some cultural groups to freely 
express themselves in a way they consider appropriate.  Any definition of 
workplace harassment must therefore accommodate diverging cultural 
responses to conflict, while ensuring that cultural diversity is not used as 
a justification for harassment. 

3. What Constitutes a Workplace? 

In todayôs ever-changing, technology-driven society, the workplace is 
undergoing profound changes. No longer are workers confined to an 
office. With the advent of email and the blackberry, the office can now be 
carried on an employeeôs hip. This has meant that the traditional nine to 
five work day has changed so that it is possible to gain access to 
employees 24/7. That new accessibility raises the question of what and 
where is the workplace? How would one assess the liability of a worker 

                                                             
1 ñAlfred Adler,ò 24 Sept. 2010 http://www.rpi:edu/~verwyc/ADLERPH.html. 
ñAlderian (Individual) Psycholgy," 27 Sept. 2010. 
<http://www.behavenet.com/capsules/profession/psy/Alderian/apperception.htm  
ñMotivation and Goals,ò 27 Sept. 2010 <http://www.hawaii.edu/powerkills/DPF.CHAP19.htm. 
 

http://www.rpi:edu/~verwyc/ADLERPH.html


wfiJOURNAL Fall 2010, Bill 168 Edition 

Page 25 

 

who is doing legitimate company business using a blackberry when he or 
she sees and speaks to a person of the same or opposite sex in a 
manner that causes the other person to feel harassed? Would that 
interaction constitute workplace harassment? Unless there is a 
concerted effort to clarify these ambiguities there will be endless 
challenges to the Act and a good supply of work for investigators, 
analysts, and mediators at the expense of already overloaded small 
business owners.   

Bill 168 is part of an ongoing evolutionary process in workplace relations, 
and its introduction allows Ontario to catch up with the rest of Canada 
and the developed countries of the world. While this bill is overdue, it 
presents many implementation challenges for small business owners.   
Through a concerted effort to clarify the issues raised in this article, 
however, the bill can have its desired effect: the reduction of workplace 
violence and harassment.   
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PPSSYYCCHHOOLLOOGGIICCAALL  HHAARRAASSSSMMEENNTT  WWIITTHHIINN  TTHHEE  

CCAANNAADDIIAANN  JJUUDDIICCIIAALL  SSYYSSTTEEMM  
This in depth analysis on workplace bullying takes a close look at the 

legislative history and the psychological impact of workplace bullying 
using case law from significant Canadian provincial examples. 

                                                   __________________ 
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O.C.T., Ph.D. (Can), LL.M. (Can), WFA] is a partner 
at the Aberfoyle Centre, a leadership and 
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and public sectors. www.aberfoyleconsulting.com 
 
On April 6, 1999, former Ottawa bus driver 
Pierre Lebrun brought a hunting rifle to OC 
Transpoôs maintenance garage, and killed four 
colleagues before taking his own life

2
. The 

coronerôs inquest subsequently revealed that Lebrun had been subjected 
to incessant bullying and ridicule from his colleagues for his speech 
impediment and facial tick. The investigation also highlighted that 
Lebrunôs employer had done very little in response to his persistent 
complaints.  

At the coronerôs inquest, the jury called for the implementation of federal 
and provincial legislation that would combat workplace violence, 
including physical and psychological abuse from co-workers. In 2004, 
Quebec amended its Labour Standards Act and became Canadaôs first 
and only province to adopt legislation that specifically targets workplace 
bullying

3
.  According to Angelo Soares, a professor in the Department of 

Organization and Human Resources, University of Quebec at Montreal, 
ñbullying in the workplace is a gnawing organizational disease which 
damages working conditions, deteriorates the health of individuals and 
poisons social relations at work

4
ò.  

                                                             
2 McLaughlin, J. "Anger Within," O.H.S. Canada 16, no. 8 (2000): 30-36. 
3 Bussiere, N. New Prohibitions Against Psychological Harassment, November 1, 2004, 
http://www.blakes.com/english/view_disc.asp?ID=239 (accessed February 1, 2009). 
4 Angelo Soares, Ph.D., Like 2 + 2 = 5: Bullying Among Hydro-Québec Engineers, January 2004. See also Dr. 
Soaresô study on teachers, Bullying: When Work Becomes Indecent, January 2002. See also, Dr. Gary Namie, 
Workplace bullying: Escalated incivility, Ivey Business Journal (University of Western Ontario), 
November/December 2003. 

http://www.aberfoyleconsulting.com/
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In recent years, however, there has been growing support for the idea 
that harassment based on any grounds (or indeed no grounds at all) ï 
even if not expressly prohibited by human rights legislation ï should not 
be tolerated in the workplace either. Being treated fairly, with dignity and 
respect, is considered by many to be a fundamental human right which 
should be enjoyed by all workers, regardless of whether or not 
someoneôs individual characteristics happen to be protected by human 
rights legislation. Why should there not be legislative protection for 
victims of workplace harassment who have been singled out simply 
because they are easy targets, because their harassers feel threatened 
by them, or because the person harassing them is a bully who likes to 
make himself feel better by putting other people down?  

It must be understood that bullying is different from harmless incivility, 
rudeness, boorishness, teasing and other well known forms of 
interpersonal torment. Bullying is a form of violence but only in the most 
advanced and well publicized instances does it involve fighting, battery 
or homicide. It is mostly sub-lethal, non-physical violence. Moreover, 
bullying crosses boundaries of gender, race and organizational rank.

5
  

Workplace bullying has yet to be fully recognized by the Canadian legal 
system, as many jurisdictions still do not classify bullying as an 
occupational health and safety hazard. Ontarioôs Bill 168 Occupational 
Health and Safety Amendment Act which took effect on June 15, 2010, 
extends coverage beyond protected grounds within the Ontario Human 
Rights Code, with provisions to address harassment albeit, without the 
same emphasis placed on psychological harassment as in Quebec.   

The purpose of this paper is to explore the issue of psychological 
harassment or bullying in the workplace as it exists in different 
jurisdictions across Canada and to highlight an issue which is steadily on 
the rise in most organizations. In 2004, for example, 17% of reported 
violent incidents occurred in the workplace (Statistics Canada survey, 
2004). An examination of relevant case law in various jurisdictions 
serves as the foundation upon which this article is premised.  In order to 
contextualize the issue of psychological harassment, an arguably 
nebulous topic, I have outlined some of the social and organizational 
costs associated with workplace bullying.  

 

 

                                                             
5 Gary Namie Reprint # 9B03TF09 IVEY MANAGEMENT SERVICES Å November/December 
2003COPYRIGHT © 2003 p. 1.  Also in Ontario arbitrators have interpreted collective agreements to include an 
implied term against personal harassment.  See TTC vs. Stina, Shime 2004 
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Bill 168 ï Occupational Health and Safety Act Amendment   

The Ontario Human Rights Code has long prohibited harassment in the 
workplace based on race, ancestry, place of origin, colour, ethnic origin, 
citizenship, creed, age, record of offenses, marital status, family status, 
or disability. Traditionally, harassment that was based on other, non-
protected grounds was not actionable, unless the employer had 
extended additional protection by way of policy or if agreed, as part of a 
collective bargaining process with a union

6
.   

Bill 168 changes this because it requires employers to treat harassment 
based on non-protected grounds in the same manner as harassment 
based on code-protected grounds. Bill 168 addresses issues of 
workplace harassment and violence.  Workplace harassment is 
described in Bill 168 as ñengaging in a course of vexatious comment or 
conduct against a worker in a workplace that is known or ought 
reasonably to be known to be unwelcome"

7
. Bill 168 goes a step further 

than ñordinaryò occupational health and safety legislation in most other 
jurisdictions by:  

¶ Specifically prohibiting workplace violence and harassment;  

¶ Making a statement that workplace violence and harassment, 
and the spillover effects of domestic violence, are occupational 
health and safety issues simply by virtue of their inclusion in the 
Occupational Health and Safety Act;  

¶ Requiring employers to create policies and programs dealing 
with workplace violence, harassment and domestic violence;  

¶ Requiring employers to inform employees about those 
individuals with a history of violence with whom they are likely to 
come into contact; and  

¶ Specifically providing that workers have a right to refuse unsafe 
work where workplace violence is likely to endanger their safety.  

Workplace violence or harassment that crosses the line into conduct 
which is criminal in nature is obviously prohibited by the Criminal Code of 
Canada and other pieces of criminal legislation. Employers may be 
surprised to discover that the criminal law applies not only to the 
individuals who perpetrate harassment and acts of violence, but also, 
potentially, to managers and supervisors and the organization itself. 
Under Bill C-45, which amended the Criminal Code in 2004, 

                                                             
6 Disrespectful behaviour, commonly known as "personal" harassment is not covered by human rights 
legislation. While it also involves unwelcome behaviour that demeans or embarrasses an employee, the 
behaviour is not based on one of the prohibited grounds named above. Nevertheless, some employers choose 
to include personal harassment in their anti-harassment policies.  
7 See Appendix A: Bill 168 
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organizations can now be held criminally liable for the acts of their 
representatives. It also established a legal duty for all persons "directing 
the work of others" to take reasonable steps to ensure the safety of 
workers and the public. Presumably, the provisions in Bill C-45 would 
apply to acts of workplace harassment and violence where an employer 
and/or supervisor failed to take reasonable steps to prevent incidents 
from occurring.  

Toward a Legal Definition of Workplace Bullying 

Workplace bullying is a critical topic in present-day employment law. 
However, a standard definition of the construct is difficult to achieve due 
to the lack of consistent anti-bullying legislation across Canada. At its 
core, workplace bullying refers to the systematic mistreatment of a 
subordinate, colleague or superior which, if continued, may cause severe 
social, psychological, or psychosomatic problems for the victim.

8
 

Chappell and Di Martino define workplace bullying as: 

 repeated offensive behaviour through vindictive, cruel, malicious or 
humiliating attempts to undermine an individual or group of 
employees. Bullying is frequently covert and occurs out of sight of 
potential witnesses. However, the behaviours usually escalate in 
intensity over time. These persistently negative attacks on the 
personal and professional performance of victims are typically 
unpredictable, irrational and unfair.9 

The authors go on to list some possible bullying behaviours: 
 

¶ Making life difficult for those who have the potential to do the bullyôs job better 
than the bully;   

¶ Punishing others for being too competent by constant criticism or by removing 
their responsibilities, often giving them trivial tasks to do instead; 

¶ Refusing to delegate because bullies feel they canôt trust anyone else; 

¶ Shouting at staff to get things done; 

¶ Persistently picking on people in front of others or in private; 

¶ Keeping individuals in their place by blocking their promotion; 

¶ If someone challenges a bullyôs authority, overloading them with work and 
reducing the deadlines, hoping that they will fail at what they do; and 

¶ Feeling envious of anotherôs professional or social ability, so setting out to 
make them appear incompetent, or make their lives miserable, in the hope of 
getting them dismissed or making them resign.10 

                                                             
8 Einarsen, S., Hoel, H., Zapf, D., & Cooper, C. L. Bullying and Emotional Abuse in the Workplace: International 
perspectives in research and practice (New York: Taylor & Francis Group, 2003). 
9 D Chappell and V. DiMartino, Violence at Work (ILO 2006). 
10 Quoted from Ibid..  
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Bullying behaviour is distinct from harassment because bullying is rarely 
constrained to isolated events. Instead, bullying consists of negative and 
unwanted behaviours that are repeatedly and persistently directed 
toward an employee.

11
 In fact, each of these behaviours may seem trivial 

if taken out of context and examined in isolation. Embedded within all 
definitions of workplace bullying is the intention of a workplace associate 
to harm another worker, and such harm is primarily psychological in 
nature.

12
 Even though many theorists do include physical abuse in their 

categorization of bullying, most agree that the behaviours involved in 
workplace bullying tend to be psychological rather than physical.  

This psychological underpinning is further emphasized by the definition 
of workplace bullying provided by the Canadian Centre for Occupational 
Health and Safety: 

Bullying iséseen as acts or verbal comments that could ñmentallyò hurt 
or isolate a person in the workplace. Sometimes, bullying can involve 
negative physical contact as well. Bullyingéinvolves repeated incidents 
or a pattern of behaviour that is intended to intimidate, offend, degrade, 
or humiliate aéperson or group of people.13 

Given that workplace bullying is a complex social phenomenon, it 
demands the use of an explanatory theoretical model that would help 
isolate its antecedents, the factors that inhibit its occurrence, along with 
its numerous outcomes. Einarsen and his colleagues have presented the 
following theoretical framework for the study and management of 
bullying at work:

14
 (see next page). 

This framework outlines the organizational and individual antecedents of 
bullying behaviour, inhibitory factors, and outcomes at both an individual 
and organizational level. These outcomes notably influence one another 
in a reciprocal fashion. The framework also emphasizes the importance 
of organizational actions and policies, and how they serve to encourage 
or discourage bullying behaviour. The types of organizational actions 
that are in place are influenced by the previous outcomes of bullying 
behaviour, implying that policies tend to be reactive as opposed to 
proactive in nature.  

The framework segments victim reactions into those that are emotional 
versus those that are behavioural in nature. This is key given the variety 

                                                             
11 Needham, A. W. Workplace bullying : a costly business secret (Toronto: Penguin Books, 2003). 
12 Adapted from, Einarsen S, Hoel H, Zapf D & Cooper C. L. Bullying and Emotional Abuse in the Workplace: 
International perspectives in research and practice (New York: Taylor & Francis Group, 2003). 
13 CCOHS. "Bullying in the Workplace", supra note 3. 
14 Einarsen S, Hoel H, Zapf D & Cooper C. L. Bullying and Emotional Abuse in the Workplace: International 
perspectives in research and practice (New York: Taylor & Francis Group, 2003). 
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of victim reactions associated with workplace bullying. Finally, broad 
cultural and socioeconomic factors are presumed to influence every 
stage of the bullying process.

15
  

 
  
 

 

 

 

 

 

 

 

 

 

 

 

 

 

Immediate and Latent Consequences of Workplace Bullying 

On the whole, workplace bullying creates a poisoned work environment 
where victims frequently suffer in silence. The immediate effects on the 
worker being bullied can be both behavioural and emotional. On the 
behavioural side, a bullied employee may disengage from his or her 
work, thereby exhibiting lower organizational commitment and, in turn, 
higher absenteeism

16
.  These effects manifest simply because, for the 

victim, being in the presence of his or her bully provokes the emotions of 
anxiety and fear, thereby stifling productivity and motivation. Decreased 
employee commitment to performance and quality resultantly has a 
negative effect on short-run organizational effectiveness.  

The latent effects of workplace bullying tend to be more psychological in 
nature. For example, Richman and his colleagues conducted a two-year 

                                                             
15 Ibid. 
16 Gouveia, C. G. "From Laissez-faire to Fair Play: Workplace Violence & Psychological Harassment," 
University of Toronto Faculty of Law Review 65 (2007): 137-166. 
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longitudinal study that examined workplace bullying.
17

 The researchers 
found that individuals who had been exposed to chronic bullying were 
more likely to manifest alcohol abuse problems than those who had been 
exposed to bullying on a more time-limited basis. This suggests that 
prolonged exposure to workplace bullying can promote the use of 
various destructive coping mechanisms including the abuse of alcohol. In 
turn, this can impose direct costs on employers if alcohol counselling or 
medical treatment are required.  In another notable study, Traweger and 
his colleagues found that only 4.1% of Austrian employees who had not 
been victims of bullying abused narcotics because of workplace 
problems.

18
 In contrast, 20% of employees who had been victims of 

bullying abused narcotics due to workplace problems. Among bullying 
victims, only the consumption of tranquilizers and anti-depressants 
increased. Stimulant consumption did not increase, which suggests that 
narcotic consumption among bully victims is taken with the goal of 
attenuating negative emotions like depression, anxiety and fear.  

Bullying and Post-Traumatic Stress Disorder 

Results from several studies also suggest that many victims of bullying 
suffer from post-traumatic stress disorder (PTSD) or symptomatology 
analogous to PTSD.

19
 To be clinically diagnosed with PTSD, a person 

must meet two specific criteria.
20

 First, the individual must have been 
exposed to a traumatic event that involved actual or threatened death or 
serious injury. This poses a problem with respect to workplace bullying, 
as the majority of bullying behaviours are psychological and not physical 
in nature. Second, the individual must have experienced intense fear, 
helplessness, or horror while being victimized. Mikkelsen and Einarsen

21
 

examined the prevalence of PTSD analogue symptomatology among 
victims of workplace bullying, and found that 76% of victims portrayed 
symptoms indicating PTSD. More specifically, the researchers found that 
victims who were bullied at the time of the study portrayed the highest 
levels of PTSD symptoms. However, more than half of the victims who 
had been bullied more than five years prior to the study still portrayed 

                                                             
17 Richman, J. A., Rospenda K. M., Nawyn, S. J., & Flaherty, J. A. "Workplace harassment and self-medication 
of distress: A conceptual model and case illustrations," Contemporary Drug Problems 24 (1997): 179-199. 
18 Traweger, C., Kinzl,  J. F., Traweger-Ravanelli, B.,  & Fiala, M.  "Psychosocial factors at the workplace- do 
they affect substance use? Evidence from the Tyrolean Workplace study," Pharmacoepidemiology and Drug 
Safety 13 (2004): 399-403. 
19 Mikkelsen E. G., & Einarsen, S. "Basic assumptions and symptoms of post-traumatic stress among victims of 
bullying at work," European Journal of Work and Organizational Psychology 11 (2002): 87-111. 
20 American Psychiatric Association, Diagnostic and statistical manual of mental disorders, text revision , 4 
(Washington, DC: APA, 2000). 
21 Mikkelsen, E. G., & Einarsen, S. "Basic assumptions and symptoms of post-traumatic stress among victims 
of bullying at work," European Journal of Work and Organizational Psychology 11 (2002): 87-111. 
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symptoms indicating PTSD. This suggests that the negative emotional 
effects of bullying can in fact be latent, and simply examining the 
immediate ramifications of this phenomenon is not sufficient. 

The association between workplace bullying and PTSD has further been 
bolstered by physiological studies demonstrating that being subjected to 
bullying not only has psychological but also physiological consequences 
for victims. Specifically, Hansen and her colleagues found lower 
concentrations of cortisol in the saliva of bullied individuals as compared 
to their non-bullied counterparts.

22
 Cortisol is one of the primary stress 

hormones of the human organism and may be linked to health problems 
and disease progression.

23
 Importantly, depressed cortisol levels have 

been put forth as the underlying pathology of PTSD.
24

 

These findings are highly significant because they suggest that 
prolonged exposure to workplace bullying can actually alter the victimôs 
physiological wiring, which in turn can affect how he or she functions 
outside out of the workplace, and even if he or she is no longer in the 
presence of his or her bully. Since depressed cortisol levels have been 
associated with advanced disease progression it would be fair to assume 
that workplace bullying could lead to various long-term organizational 
costs. For example, the employer could face increasing medical claims, 
workersô compensation issues, and even lawsuits resulting from the 
medical suffering of the victims of bullying.

25
 Heightened illness rates 

could also lead to increased employee absenteeism rates, and thus 
decreased productivity and profitability. 

Implications of Latent Bullying Outcomes  

The employer may face long-term economic and opportunity costs if 
victims publicize the health ailments they have faced due to their 
exposure to workplace bullying.  If it becomes publicly known that a 
particular employer condones the existence of a toxic work environment, 
it is likely that the organization at large will face recruitment deficits. Such 
recruitment deficits could lead to a weakened ability to attract potential 
talent, and so both creativity and productivity could potentially decline. 
This implies that the economic costs of workplace bullying are long-term 

                                                             
22 Hansen, A. M., Hogh, A., Persson, R., Karlson, B., Garde, A. H., & Orbaek, P. "Bullying at work health 
outcomes and physiological stress response," Journal of Psychosomatic Research 60 (2006): 63-72. 
23 Yang, Y., Koh, D., Ng, V., Lee, F. C. Y., Chan, G., Dong, F., et al. "Salivary cortisol levels and work-related 
stress among emergency department," Journal of Occupational Environmental Medicine 6 (2002): 1011-1018. 
24 Hansen, A. M., Hogh, A., Persson, R., Karlson, B., Garde, A. H., & Orbaek, P. "Bullying at work health 
outcomes and physiological stress response," Journal of Psychosomatic Research 60 (2006): 63-72. 
25 Gouveia, C. G. "From Laissez-faire to Fair Play: Workplace Violence & Psychological Harassment," 
University of Toronto Faculty of Law Review 65 (2007): 137-166. 
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and far-reaching, again underscoring the absolute necessity of 
examining both the immediate and latent effects of this phenomenon.  

Given the multitude of negative outcomes associated with workplace 
bullying, one would expect that the Canadian legal system would have 
built-in legislation encouraging employers to prevent and/or punish 
bullying behaviour, and to provide relief to its victims. The next two 
sections will examine existing provincial legislation that addresses the 
issue of workplace bullying. Relevant case law will be explored to 
uncover the protections that the current Canadian legal system does 
offer to victims of workplace bullying.  

A Legal Framework for Workplace Bullying  

In light of the negative ramifications associated with workplace bullying, 
one would naturally look to the Canadian legal system to provide 
legislation that prevents and punishes bullying behaviour and provides 
relief to its victims. As discussed, workplace bullying has yet to be fully 
recognized by the Canadian legal system. This lack of specific legislation 
makes it quite difficult to identify prohibited conduct, and may partially 
explain why workplace bullying persists, and why so many of its victims 
continue to suffer in silence.  

The provinces of Alberta, British Columbia, Saskatchewan, and Quebec 
have each integrated some degree of anti-bullying protection into their 
laws. With the exception of Quebec, workplace bullying falls under their 
provincial occupational health and safety acts, and specifically under the 
employerôs duty to provide a safe work environment.

26
 The legislative 

scheme in Quebec may be viewed as the gold standard, as it is the only 
framework that provides explicit employee protection against the 
psychological harm component of bullying.  

Protection Against Physical Violence: Alberta and British Columbia 

In Alberta and British Columbia, employees are protected against the 
physical components of workplace bullying through provincial 
occupational health and safety acts. Albertaôs Occupational Health and 
Safety Code

27
 requires employers to develop procedures to minimize 

physical workplace violence. Section 392 of the Code
28

 specifically 
requires employers to investigate, document, and report all incidents of 
workplace violence. However, while the Alberta OHS Code does provide 
employees with protection against the physical components of workplace 

                                                             
26 Gouveia, C. G. "From Laissez-faire to Fair Play: Workplace Violence & Psychological Harassment," 
University of Toronto Faculty of Law Review 65 (2007): 137-166. 
27 Occupational Health and Safety Code 2006, Alta. Reg. 288/2006 [Alberta OHS Code]. 
28 Occupational Health and Safety Code 2006, Alta. Reg. 288/2006 [Alberta OHS Code]. 
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bullying, it does not address the more central psychological harm aspect 
of bullying, and thus it is not a complete legislative solution. 

British Columbiaôs approach to regulating workplace bullying is very 
similar to the approach taken in Alberta. Section 4.25 of the provinceôs 
Occupational Health and Safety Regulation

29
 instructs that individuals 

must not engage in any improper activities or behaviours in the 
workplace. Improper activities include any threatening statements or 
behaviours that give other workers reasonable cause to believe that they 
are at a risk of physical harm. Again, as in Alberta, legislation in British 
Columbia only protects workers against the physical manifestations of 
workplace bullying. 

Moving Towards Protection Against  Psychological Harm: 
Saskatchewan 

On October 1, 2007, the province of Saskatchewan amended its 
Occupational Health and Safety Act to broaden its definition of 
harassment to include personal harassment in the workplace, such as 
the abuse of power and bullying.

30
 Section 3 of the Act

31
 provides 

protection for workers against psychological harm; however, this 
protection is limited as it only applies to workers who fall under the 
specified grounds of traditional human rights legislation.

32
  

A critical portion of this Act is section 36
33

, which states that employers 
must develop and implement clear policies to protect workers from all 
forms of violence and harassment. Saskatchewanôs legislation is a step 
in the right direction toward providing employees with full protection 
against workplace bullying. However, this legislation does not address all 
forms of psychological harm, and it does not provide adequate protection 
to all victims of workplace bullying.  

Protection Against  Workplace Bullying: Quebec Labour Standards Act 

In 2004, Quebec became the first Canadian province to adopt legislation 
explicitly prohibiting workplace bullying and psychological harassment 
when it amended its Labour Standards Act.

34
 Section 81.18 of the Act

35
 

                                                             
29 Occupational Health and Safety Regulation, B.C. Reg. 296/97. 
30 CBC News, Saskatchewan's workplace bullying ban now in effect , October 1, 2007, 

www.cbc.ca/canada/saskatchewan/story/2007/10/01/saskatchewan-bullying.html (accessed Mar 1, ó09). 
31 Occupational Health and Safety Act, 1993, S.S. 1993, c. O-1.1 [Saskatchewan OHSA]. 
32 Gouveia C. G. "From Laissez-faire to Fair Play: Workplace Violence & Psychological Harassmentò, 
 University of Toronto Faculty of Law Review 65 (2007): 137-166. 
33 Occupational Health and Safety Act, 1993, S.S. 1993, c. O-1.1 [Saskatchewan OHSA] s.36 
34 Bussiere, N. New Prohibitions Against Psychological Harassment, November 1, 2004, 

http://www.blakes.com/english/view_disc.asp?ID=239 (accessed February 1, 2009). 
35 Labour Standards Act, R.S.Q. c. N-1.1 [Quebec LSA]. s. 81.18. 
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defines psychological harassment as "any vexatious behaviour in the 
form of repeated and hostile or unwanted conduct, verbal comments, 
actions or gestures that affect an employee's dignity or psychological or 
physical integrity and that result in a harmful work environment for the 
employee".  Section 81.19

36
 of the Act stipulates that every employee in 

Quebec has a right to a work environment free from psychological 
harassment. Also, employers must take reasonable action to prevent 
psychological harassment and, whenever they become aware of such 
behaviour, to put a stop to it.  

Thus, it appears that the legislative scheme in Quebec provides the most 
comprehensive protection against workplace bullying, as it explicitly 
prohibits the infliction of workplace psychological harm. So far, Quebecôs 
experience has been encouraging from an employerôs perspective, with 
approximately 97% of psychological harassment claims being settled at 
the investigation stage or through early mediation. In addition, several 
arbitration decisions have made it clear that employers still have a right 
to manage their businesses and that there is a distinction between bona 
fide performance management and psychological harassment

37
. 

Part Three: Workplace Bullying Case Law 

A recent high profile decision in the case of Sulz v. British Columbia 
(Minister of Public Safety and Solicitor General)

38
 has greatly increased 

public awareness of workplace bullying. In this case, a British Columbia 
Supreme Court judge awarded a former RCMP officer $950,000 in 
damages when he found the province of British Columbia vicariously 
liable for the tort of negligent infliction of mental suffering committed by 
Sulzôs now retired supervisor.  

Sulz was verbally abused on an ongoing basis by her commanding 
officer who spread rumours about her to her co-workers, threatened to 
terminate her, and made ongoing derogatory remarks, about which she 
complained, until eventually she was diagnosed with a major depressive 
disorder that threatened her ability to ever work again.  

This is a seminal case as it highlights that Canadian judges are 
becoming increasingly less tolerant of corporate bullies. The substantial 
damages awarded to Sulz by the Supreme Court judge imply that the 
courts view the infliction of mental suffering as highly objectionable  

 

                                                             
36 Ibid., s. 81.19. 
37 Simon-Pierre Hébert and Rachel Ravary, (2008). ñEmployerôs Lessons from Qu®becôs Experience with 
Psychological Harassmentò  
38 Sulz v. British Columbia (Minister of Public Safety and Solicitor General) [2006] B.C.S.C. 99, affôd [2006] 
B.C.J. No. 3262 (B.C.C.A.). 
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conduct. Also, it appears that some judges are acutely aware of the 
negative psychological ramifications of prolonged bullying behaviour. 
The bullying behaviour in the Sulz case was clearly of a psychological 
nature, as it did not involve a physical attack but instead entailed 
emotional abuse, derogation and verbal slander.  

In this case, damages were awarded because a harassment charge was 
substantiated against Sulzôs supervisor, and the province of British 
Columbia was held vicariously liable for his actions. Damages were not 
awarded on the grounds of a sustained workplace bullying charge. 
However, this may have been the case because legislation that provides 
employees with protection against the psychological harm component of 
workplace bullying does not currently exist in British Columbia.  

Some authors have argued that lawyers have been successfully fitting 
legal claims that can be interpreted to involve workplace bullying 
behaviour into pre-existing common-law type lawsuits.

39
 Nonetheless, 

the courts have managed to effectively prohibit workplace bullying, and 
namely its psychological harassment component in a number of cases.  

In cases such as Sulz v. British Columbia, employers have been forced 
to pay substantial damages to bullied employees on the grounds of 
persistent harassment, humiliation, and the tort of negligent infliction of 
mental suffering. In other instances, lawsuits have been filed against 
employers who concede to workplace bullying under a claim of 
constructive dismissal by the bullied employee. Finally, in the province of 
Quebec, employers have been ordered to pay damages to bullied 
employees as based on charges of psychological harassment. 

Workplace Bullying as Psychological Harassment 

In the province of Quebec, Section 81.19 of the newly amended Labour 
Standards Act stipulates that every employee has a right to a work 
environment free from psychological harassment.

40
 This law implies that 

every employee in Quebec has a legal right to a work environment that is 
free from bullying, as workplace bullying primarily entails the infliction of 
psychological harm. Between June 1

st
, 2004 and March 31

st
, 2005, 2067 

bullying complaints were filed under the Labour Standards Act.
41

 This 
statistic highlights the necessity of implementing anti-bullying legislation 
given the high prevalence of this destructive workplace behaviour. 

                                                             
39 Cumming, J.  "How far will courts and legislators go to counteract workplace bullying?," The Lawyers Weekly, 
May 14, 2004. 
40 Bussiere, N. New Prohibitions Against Psychological Harassment, November 1, 2004, 
http://www.blakes.com/english/view_disc.asp?ID=239 (accessed February 1, 2009). 
41 Soares, A. "The Anti-Bullying Law: The Quebec Experience," in Work, Stress, and Health Conference 
(Miami: University of Quebec in Montreal- Department of Organizations and Human Resources, 2006), 1-23. 



wfiJOURNAL Fall 2010, Bill 168 Edition 

Page 39 

 

The first decision to be reached under this new anti-bullying legislation 
involved the case of Ganley v. 9123-8014 Quebec Inc.

42
 In this case, the 

plaintiff lodged a complaint by virtue of article 123.6 of the Labour 
Standards Act. In court, it was established that the plaintiff had been the 
victim of workplace bullying, and that her employer had failed to respect 
its obligation to prevent and stop bullying as stipulated by the Labour 
Standards Act. The employer had openly yelled at the plaintiff in front of 
customers, criticized her sexual orientation and refused to speak to her. 
The Commission des Relations du Travail (CRT) concluded that the 
plaintiff had been the victim of psychological harassment, and that these 
hostile and repeated acts constituted vexatious conduct as defined by 
the Act. Moreover, this conduct had undermined the psychological 
integrity and dignity of the plaintiff. 

The ruling in the Ganley case highlights how the legislative scheme in 
Quebec provides employees with comprehensive legal protection 
against workplace bullying, and namely its psychological harassment 
component. The legislation is exemplary as it places the onus on 
employers to prevent and penalize workplace bullying behaviours. The 
legislation in Quebec also defines psychological harassment with 
extreme precision, thereby leaving little room for discretion in employer 
policies.  

More specifically, the Labour Standards Act defines psychological 
harassment as: 

 Any vexatious behaviour in the form of repeated and hostile or 
unwanted conduct,  verbal comments, actions or gestures, that affects 
an employee's dignity or psychological or physical integrity and that 
results in a harmful work environment for the employee.43 

The legislation in Quebec provides a clear classification scheme for the 
psychological components of workplace bullying behaviours, such that 
lawyers in Quebec no longer have to address bullying complaints by 
fitting them into existing common law legislative schemes.  

Workplace Bullying as Constructive Dismissal 

Workplace violence, harassment and bullying can take many forms. 
Consequently, it should be of little surprise that there are several legal 
sanctions that can be pursued by individuals who have been victims of 
such abuse. Employers who promote or create a poisoned work 

                                                             
42 Ganley v. 9123-8014 Québec Inc. (Subway Sandwiches & Salads), 2006 QCCRT (Québec Labour 
Standards Commission).  
43 Québec LSA, supra note 61, s.18.18.  
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environment risk having constructive dismissal claims brought against 
them by the victims of such abuse.  

Constructive dismissal is a unilateral change to the fundamental terms of 
an employeeôs contract of employment, whether the contract of 
employment is written, verbal or a combination of both. Constructively 
dismissed employees have the option of treating the contract as being at 
an end and suing for wrongful dismissal damages.  

An example of this type of constructive dismissal claim is the case of 
Stamos v. Annuity Research & Marketing Service Ltd.,

44
 where the 

employee in question, Sophia Stamos, was subjected to a campaign of 
abuse by a co-worker, the business ownerôs uncle. The co-worker in 
question had made unfounded accusations against Stamos, burst into 
her office on one occasion and generally acted in an abusive and 
inappropriate manner towards her. In addition, the abuser had difficulty 
working with women in positions of authority and had made sexist and 
racist comments in the office.  

Stamosô boss refused to do anything about this abuse, so Ms. Stamos 
resigned and claimed constructive dismissal. At trial, the judge in Stamos 
ruled that ñan employer owes a duty to its employees to treat them fairly, 
with civility, decency, respect and dignity. An employer who subjects 
employees to treatment that renders competent performance of their 
work impossible or continued employment intolerable exposes itself to 
an action for constructive dismissal.ò

45
 It did not matter that it was not the 

employer himself who had created the situation. It was sufficient that the 
employerôs lack of support and protection led Ms. Stamos to become ña 
virtual prisoner in her own office, living in fear of aggressive behaviour 
and hostile language. She lost her stature and her dignity in the office, 
and was left physically, mentally and emotionally drained.ò

46
 Stamos was 

awarded damages of six months pay in lieu of notice by the court.  

In Shah v Xerox Canada Ltd.
47

 the plaintiff, Shah was a long-time 
employee of Xerox Canada Limited. After fourteen years of positive 
performance reviews, Shah began receiving negative performance 
evaluations, criticism and unjustified warning letters when he was placed 
under the authority of a new manager. Following an unwarranted 
probationary period, Shah tendered his resignation under the impression 
that his days at Xerox were numbered. Shah subsequently sued his 
employer on the grounds of constructive dismissal, claiming that his work 
situation had become so unbearable that he was left with no choice but 

                                                             
44 Stamos v. Annuity Research & Marketing Service Ltd., 2002 (ON S.C.).  
45 Ibid. 
46 Ibid., 
47 Shah v Xerox Canada Ltd. (2000) O.J. No. 849 (C.A.). 

http://www.canlii.org/en/on/onsc/doc/2002/2002canlii49618/2002canlii49618.html
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to resign. The trial judge awarded Shah damages equivalent to 12 
monthsô notice, finding that Shahôs manager had acted in an impulsive 
and unjustified manner, and this made Shahôs continued employment 
intolerable. The trial judge also found that the actions of Shahôs employer 
indicated that it no longer intended to be bound by the employment 
contract, thereby constituting repudiation of the employment relationship, 
which is tantamount to constructive dismissal. 

The Shah case is another key illustration of a situation in which an 
employee was persistently subjected to the psychological harm 
component of workplace bullying. Over a period of six months, Shahôs 
manager had behaved in an authoritarian, unjustified, and intolerant 
manner, instead of communicating to Shah what was expected of him in 
his new role. Also, Shah was not provided with any opportunities to 
respond to his managerôs criticisms, and his request for a leave of 
absence following his wifeôs miscarriage was outright denied. In effect, 
this pattern of persistently hostile, bullying behaviour created a poisoned 
work environment for Shah and suggest a lack of concern for his 
emotional well-being. The fact that Shahôs request for an unpaid leave of 
absence was denied following his wifeôs fifth miscarriage and when his 
own health began to deteriorate, also suggests that the environment in 
which Shah was working was not conducive to his psychological welfare. 

Shah had been employed at Xerox Canada Limited for fourteen years 
without ever having been disciplined or ever having expressed 
discontent with his employer. This suggests that the behaviour of his 
new manager was intimately related to the development of the toxic work 
environment from which he was forced to withdraw his employment. In 
terms of the immediate outcomes of the bullying behaviour, Shah was 
initially distressed by his managerôs allegations that his performance was 
not meeting expectations. As the criticisms continued, Shah became 
increasingly withdrawn from his work. This supports the argument that 
persistent workplace bullying can have a latent negative effect on 
organizational effectiveness as bullied workers become unmotivated and 
lose both the desire and ability to function at their peak levels of 
productivity. For Shah, simply being in the presence of his bully evoked  
emotions of anxiety and fear, which interfered with his ability to carry out 
work tasks. As a result, Shah felt that he had no option but to resign from 
his position, and thus he sought damages for constructive dismissal. 

Similarly in the case of Saunders v. Chateau des Charmes Wines Ltd.
48

 
the plaintiff, Saunders, also received damages for constructive dismissal 
after he was subjected to demeaning conduct and impermissible 

                                                             
48 Saunders v. Chateau des Charmes Wines Ltd [2002] O.J. No. 3990. 
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discipline from his supervisor. The Superior Court of Justice described 
the employer's treatment of Saunders as hostile, aggressive, profane, 
rude, demeaning and intimidating. The court also found that the 
employerôs treatment of Saunders was of sufficient severity to constitute 
a repudiation of the employment relationship.   

This case draws several parallels to Shah v. Xerox Canada Ltd. First, the 
outcomes of both cases emphasize that a workplace atmosphere of 
hostility, embarrassment or humiliation can force an employee to resign 
and subsequently seek damages for constructive dismissal.  

Second, both Shah and Saunders were victims of psychological 
workplace bullying and both suffered to such an extent that they found it 
necessary to resign due to intolerable work conditions. Saunders 
consulted his physician after several months of the persistent bullying 
behaviour, and he was advised to take a leave of absence. His physician 
urged that he could no longer jeopardize his health by subjecting himself 
to these attacks.  

Furthermore, the Supreme Court of Justice ruled that Saundersô sub-
standard performance was a direct result of his supervisorôs misconduct. 
Saundersô supervisor had attacked his sense of self-worth and had made 
him feel entirely unwelcome at his place of employment. Similarly, Shah 
had become so distressed following his managerôs persistent and 
unwarranted criticisms that he too had withdrawn from his work. Like 
Sanders, Shah became incapable of functioning at full productive 
capacity because the mere presence of his bully aroused the inhibitory 
emotions of anxiety and fear. In both cases, the plaintiffs felt that their 
working conditions were so unbearable that they were left with no choice 
but to resign. 

Overall, the Stamos, Shah and Saunders cases point to the necessity of 
implementing anti-bullying legislation. Each of the victims had to endure 
intolerable work environments, and received compensatory damages 
only after they had resigned and had sued their employers for 
constructive dismissal. Had anti-bullying legislation been in place, these 
bullying charges may not have had to be fit into existing common-law 
frameworks involving constructive dismissal.

49
 Anti-bullying legislation 

may have deterred the bullying behaviour had the legal ramifications of 
such behaviour been made public. In turn, this may have prevented the 
immediate suffering and emotional toll of the victims as well as their 
more latent withdrawal from work and the resulting economic costs 
impinged upon their employers.  

                                                             
49 Cumming, J. "How far will courts and legislators go to counteract workplace bullying?," The Lawyers Weekly, 
May 14, 2004. 
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Comparing the Different Cases Involving Workplace Bullying 

In four of the previously discussed cases, the plaintiffs all received 
substantial damages because they were bullied at their respective 
workplaces. However, the bullying behaviours in these cases were tried 
using various types of legislation, and thus the victims were awarded 
damages on diverse grounds. What is interesting to note is that the 
perpetrators in these cases relied on many of the same psychological 
bullying tactics. The following matrix illustrates the types of psychological 
bullying behaviours that were employed by these workplace bullies. 

 
               Cross-Comparison of Workplace Bullying Cases   

 

 

 

  

 

 

 

 

 

 

 

 

 

This matrix illustrates that the victims in the previously discussed cases 
experienced many of the same types of psychological bullying 
behaviours. Yet, the victims were awarded damages on the basis of 
distinct legal grounds due to the absence of specific legislation that 
targets workplace bullying. Sulz received damages on the grounds of 
harassment as the bullying to which she was subject may have been the 
most extreme in its nature.  It led her to develop clinical depression 
which left her unable to work. Samos, Shah and Saunders all received 
damages on the grounds of constructive dismissal, as the bullying 
behaviours of their employers had rendered their work situations so 
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unbearable that they were left with no choice but to resign. Finally, 
Ganley was awarded damages on the basis of psychological harassment 
by her employer, due to the bullying protection afforded to her by 
Quebecôs Labour Standards Act.  

Thus, an overarching theme in the case law is that the legal system is 
applying distinct labels to the same core set of psychological bullying 
behaviours. Why not apply a standard label to a common set of 
behaviours and develop laws and policies that would address these 
behaviours uniformly? This lack of a consistent approach to dealing with 
these extremely harmful behaviours has been the primary failure of the 
Canadian legal system with respect to workplace bullying. 

Workplace Bullying and the Latency Issue  

The Lebrun case, and numerous others, emphasize that workplace 
bullying is a serious issue with devastating and far-reaching 
consequences. The psychological harm component of bullying is 
especially problematic because its consequences are often physically 
intangible. More importantly, these consequences typically do not 
manifest after immediate exposure to the bullying behaviours. Research 
has shown that workplace bullying is associated with a host of negative 
victim outcomes such as alcohol

50
 and drug abuse,

51
 post-traumatic 

stress disorder
52

 and physiological changes in stress hormone levels.
53

  

The historic lack of legal attention given to workplace bullying may reflect 
both the latency of negative victim outcomes, and also a visibility issue 
pertaining to these same outcomes. This is because the suffering of bully 
victims is primarily psychological in nature, and such suffering may take 
time to become objectively discernible through physical and behavioural 
symptoms. For example, it would take prolonged exposure to bullying for 
an employee to develop extreme anxiety in the presence of the bully. 
Such prolonged exposure would motivate the employee to miss work in 
an effort to avoid his or her bully, thus attenuating his or her anxiety. This 
behavioural manifestation of anxiety in the form of higher absenteeism 
would likely not be observed following exposure to an isolated instance 
of bullying, as bullying by definition is harmful to its victims because it 
refers to a pattern of persistently hostile behaviours.  

                                                             
50 Richman, J. A., Rospenda, K. M., Nawyn, S. J., & Flaherty, J. A. "Workplace harassment and self-medication 

of distress: A conceptual model and case illustrations." Contemporary Drug Problems 24 (ó97): 179-199. 
51 Traweger, C., Kinzl, J. F., Traweger-Ravanelli, B., & Fiala, M.  "Psychosocial factors at the workplace- do 

they affect substance use? Evidence from the Tyrolean Workplace study." Pharmacoepidemiology and 
Drug Safety, 13 (2004): 399-403. 

52 Mikkelsen, E. G., & Einarsen, S. "Basic assumptions and symptoms of post-traumatic stress among victims 
of bullying at work." European Journal of Work and Organizational Psychology 11 (2002): 87-111. 

53 Hansen, A. M., Hogh, A., Persson, R., Karlson, B., Garde, A. H., & Orbaek, P.  "Bullying at work health 
outcomes and physiological stress response." Journal of Psychosomatic Research 60 (2006): 63-72. 
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This visibility issue is extremely problematic, as it can serve to downplay 
the severity of mental health issues stemming from exposure to a 
poisoned workplace environment characterized by bullying. It would be 
erroneous to assume that if suffering is not readily visible then it must not 
be taking place. Suffering may actually be building underneath the 
surface, possibly leading to an emotional breakdown of such proportions 
that will eventually interfere with the victimôs ability to function. For 
example, in the Sulz v. British Columbia case, the persistent workplace 
bullying to which Sulz was exposed eventually led her to develop clinical 
depression that was so extreme that it left her unable to work. 

Recommendations and Future Directions 

The acknowledgement of workplace bullying or psychological 
harassment as recognizable areas within Canadian jurisprudence is a 
relatively recent occurrence. It speaks to the centrality and expansive 
role work holds in modern life. Its recognition is also reactionary and 
although related case law is not prolific, there are sufficient cases to 
illustrate variance among remedies and association with more 
established areas such as constructive dismissal. It would appear that at 
this early stage of its development as a legal construct that establishing 
an explicit and commonly held definition would benefit employers, 
employees and the judicial system. In its evolution, provincial legislatures 
have taken various approaches and the Federal government appears to 
be silent on the matter. Ontarioôs Bill 168 holds promise although it does 
not explicitly address the seriousness of psychological harassment. It will 
be interesting to see how this legislation is tested and defined in the 
coming years as the rights of individuals are counterbalanced against 
management rights.  
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